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The Cuban crisis is not over yet. It may be a very long time before . 
it iff over. And such progress as we have made, earcnot, on the whole, be 
attributed to our legal position. The primary elements in the confronta- 
tion of the last weeks have been the ability and the will of the United - 
States to deploy the necessary force in the area to establish and enforce ^ 
the quarantine, and the mobilization of friends and allies — in the . 
hemisphere* in Europe and elsewhere in the world — in support of our 
action. 

But if it would not have been enough merely to have the law on our 
side, that ia not ta say it is wholly irrelevant which side the law was on. 
The deployment of force, the appeal for world support, to say nothing of 
• the ultimate Judgment, of history all depend In some significant degree on 
the reality and coherence of- the ease in law for our action. 

It is worthwhile I think to set out that legal case and to examine 
some of its implications. 

The question was not, as most of my friends ia and out of the press • 
seemed to think, "Is it a legal blockade?" The effort to name and classi- 
fy things has its place in the law as in other disciplines, but this 
audience needs no reminder that legal problems are something more than a 
search for pigeonholes within which to encase living phenomena. 

In wartime, the . establishment of a blockade, of course, with all Its 
classical elements, is Justified according to the books. It represents 
minimal interference with neutral commerce consistent with the necessities 
of war. But even in the most hallowed of the texts, war is not the sole 
situation in which such interference is permissible. 

It is instructive to examine the rules of blockade. They were 
developed in the 19th Century. They reflect very accurately the problems 
of the international order — as well as the weapons technology — that 
then prevailed. The typical subjects of International law were European 
nation-states. Their relations with each other were episodic and largely 
spilateral. 

T! 
as an : 

positively 1*«m«**w-.«-«. »-. — . — .-»» •--,- -»r ?-,---, -. . „= j t. „.«, w 

a bilateral af f air, : cfrtat Impgt spmephlpg j>$fcwqs»« «*all and temporary group- 
ings of nations on eacn^ide.* The operating- tegrt.* ruler. — always nicer 
y and more coherent In retrospect than at the time — had two principal 
objects: First, to help assure that these affrays were carried out with 
the smallest disturbance of the normal activities of all concerned. And 

second, 
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stcond, to permit a state to make an unambiguous choice whether to Join i 
with one of the belliaarenfes .and s&haw * fhpncf ;** «f»hare in any political • 
gains, or to remain uqip^slved end^fce. 1<? :PTofjL1p qc^mercially, which 
, were in any event likely $o \e fcqth larger 9* 3S$er«:.' 


International law addresses different problems today and in a differ- 
ent context. Its overriding object is not to regulate the conduct of war .■_ 
but to keep and defend the peace. If non-alignment continues to be a goal^ 
for some countries, non-involvement has become a luxury beyond price. We . 
remember that war in this century has twice engulfed us all, willy nilly. 
Paper commitments- to right conduct did not stop it. Above all we are 
burdened with the knowledge and the power to destroy the world. Die 
international- landscape today, too, looks quite different than it aid a 
century ago. It is peopled with permanent organisations of states — some 
more comprehensive, some less, some purely for defense and some with 
broader purposes. It is through these organisations that we hope to ;,. 
give reality to our pledges to maintain the peace. '..'-. 

The Soviet Union 8 s tnreat in Cuba was made in the context of this 
international system and it was answered in the same context. , 

The United States saw its security threatened, but we were not alone. 
Our quarantine was imposed in accordance with the recommendation of the 
Organisation, of American States acting under the Rio Treaty of 1947. ®iis 
Treaty, together with related agreements, constitute the Inter-American 
System. Twenty-one countries, including Cuba, are parties to that Treaty. 
Hone has ever disaffirmed it- 

The Rio Treaty provides £ov -collective action hot only in the case of A 
armed attack but also "if the inviolability or the integrity of the ^ 
territory or the sovereignty. or political independence of any American 
State should be affected . . . by any . . . fact or situation that might 
endanger the peace of America . . ." In such cases, a special body, the 
Organ of Consultation, is to "meet Immediately in order to agree on the • 
measures .... which must be taken for the common defense and for the 
maintenance of the peace and security of the Continent. > The Organ of 
Consultation acts only by a two- thirds vote. 

The Treaty is explicit as to the measures which may be taken £for 
the maintenance of the peace and security of the Continent. The use 
of armed force" is specifically authorised, though "no State shall be re- 
quired to use armed force without its consent ." 

On October 23rd, the Organ of Consultation met, in accordance with 
"the Treaty procedures, and considered ttfe evidence of the secret intro- 
duction of Soviet strategic nuclear missiles into Cuba. It concluded 
that a situation existed which endangered the peace of America, p «e- 
ommended that Member States "take all measures, individually and collective- 
ly, including the use ©f armed force, which they may deem necessary to en- 
sure that the Government of Cuba cannot continue to receive from the sino- 
Soviet powers military materiel and related supplies . . . .' The quaran- 
tine was imposed to carry out this recommendation. 


Action by regional: organjzaljipns to .kejsg thejpeaoe is not inconsistent 
with the United NatiorisrohfixWr. \Ort.ttte.cp9fawu, |j» Charter assigns an 
important role to regional organizations in carrying out the Purposes of 
the United Nations. Article 52(1) prescribes the use of regional ar- 
rangements or agencies for dealing with such matters relating to the 
maintenance of international peace and security as are appropriate for 
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u &rv » «t- is certainly not Irrelevent in the present 
regional action • • j. ► ^a&g JS^^S&'db^hSUtUanB were written 

•refrain in their international relationsfrom the 

inconsistent with the Purposes of the United Nations. 
The quarantine action involves a use of force and must be squared with 
tails, principle » . 

S S SiSj"ffo. « ^J^Sc r^t ^H^rtLf action 
collective self-defense J^ an ^edatta^occu^ gectir 5 fc7i But the 

tSSSZ-JX& °££.tV?o^l SSSS & & p£fe other than 

armed attack*. ' •" ' - - - 

Self-defense, however" is not the onl 1&£^&V«2a JStlon 
under the Charter. Obvio «*S*"« ttoSI S SI pSce! So it did in Korea 
the use of force ^ deal with athreat to ^ pea as legitlmat e 

and in the Congo. We accept use °^ £°Jf ha ^ e ™SS tlt uted the United ; / 

EVES™. fetiSonlfSe ^ellvflo^assurance that the vision .11 
not be rashly taken.. 

X submit that the same ^get^ejltglg use of force g accord- 
ance with the OAS resolution dealing wi th a threat .o the P fact that 
hemisphere. The alBnlficanee of as sent is^c ^ * of 3anction3 and 

though Cuba is now and has been £°J n s °^ D JS e d from participation in its 
hostility from the OAS, and has been /^f^^g^d a member of the 
agencies, she nas remained » P; r g k J° c SS, did the Dominican Republic. 
Inter-American System, as, in a lipase, a Organization is atteste 

The significance of the P°JJ"SJl Portion of power between the United 
by the fact that, despite the disproportion or p er wa3 

States and its neighbors to the south^it was »^ be mustered to sanctic 

• src/aii^ the vote was unanlra0U3 ' 

Some have as&l^f^^ 9g*g£» l^T^UtTU 
Council before taMp-PjfJJ ao-tiorf ** »£* f^ ^ d NatjLon3 , it was 
I suppose that in the original °?"^i be t h e agency for dealing with 
'j thought that the Security Council w ^f d ^ f ^rs S the Charter demonstrate 
' situations of this Jind.However^ the draper f or ^ 

SSStsTo^hfp^^ For h e ave 
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have demonstrated that the Security Council like n ,,n ™« a i fl «. 


organizations are another obvious candidate. Regional r 

„~ Regional organizations, even when they employ agreed di-ocm^* «™* 

ilgE^ aaBTsHHESSi. 

You will not have failed to see that the legal defense o? *-ho '* 
quarantine I have outlined reflects what I would call an toericaS eonsfci 
tutional lawyer's approach to international law. American consti- 

«« ,, Kiere is nopnative content in the ayatemt "Congress shall make no ' 
no law ...... abridging the freedom of speech or of the Seas » "KSLS 

usT X fSSi-™^?,? 1 t^^TnatiSSarSagflS^fS'th. thSaTor 
subieL S S^H.5 Ut " rec ?8nlae8 that norms, to be durable, must be / 

subject to growth and development as circumstances change. ^ 

fh^/™ J S ^ an ?f ° f health y decision within the range of this ambiguity 
l»* LTt $ Hf reliance upon insitutional arrangements, checks andbafaSSs 

Sose SrfSLentr "^ 2b ° Ufc thG r6ality °^ the * SSent »^wS ■ 

rtnmo^J?!" i3 < .n c 2f nit ^ on thafc ^ P^llc international law", as m our 
2SfSS constitutional system, the membrane that separates law ?r£T 
v±2££L *i n ^JV? 1 P eimea £le. tod fche re must therefore be professional 
vigilance so that law is not corrupted by raison d'etat . 

im^S" 6 consequence of having a system with this kind of "play in the 
fSSi? «J£ fc 5 at ^e jnust live without the certainty, provided by more 
iV^l systems, that we have done well. Vindication or failure of the work 
iL ^ri*^**' *? B h ^ of the P° lifc icia^ and other artists, must Silt 
SrtXSn^EftEJ f rf histor y- T J *» content to submit our efforts tllle 
past weeks to that Judgment. I have some confidence, .perhaps reflecting 
2?i? £f C 5 ial bl 2 8 i *£* to fche flnal decision the rigor of the logician^ 
Swjer? t£mpered by the workl ns precepts of the American constitutional 


